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:: IN THE COURT OF THE SESSIONS JUDGE ::::UDALGURI :: 

Present : B.K. Sen. 
Sessions Judge, 

Udalguri. 
 

Crl. Appeal No. 9/2015 

    

   Md. Samsul Hoque........ Accused/Appellant. 

     -Vs-  

    State of Assam…………...……………Respondent.  

Appearance :  

 For the appellant    : Mr. D.Saharia, Advocate.  

          For the respondent : Mr. A. Basumatary, Addl. Public Prosecutor  

 Date of hearing      : 09.05.2016. 

 Date of judgment   : 23.05.2016. 

 

J U D G M E N T 

 

1. This appeal is directed against the judgment and order dated 20.7.15 

passed by Mr. R. Lal, Assistant Sessions Judge, Udalguri in Sessions Case 

No.100/2013 whereby accused/appellant was convicted u/s-448/354/326 IPC 

and sentenced him to suffer, SI for 1 (one) month u/S 448 IPC and  to pay fine 

of Rs.500/- i/d SI for 2 days, SI for 6 (six) months u/S 354 IPC and to pay a 

fine of Rs.1000/-, i/d SI for 7 days. Accused/appellant is further sentenced to 

undergo SI for 3 (three) years u/S 326 IPC and to pay a fine of Rs. 5000/- i/d, 

SI for 1 (one) month. It is ordered by the court below that the sentence of 

imprisonment shall run consecutively.  

 

2. The case of the prosecution, in brief, is that on 20.4.13 at around 9.30 

PM accused Samsul Hoque  entered into the house of informant Md. Mir 

Hussain Ahmed, taking advantage of his absence at home had tried to have 

sexual intercourse with his (informant) wife  and on being resisted and warned 

that she would disclose the matter to her husband, accused with intent to kill 
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her poured Kerosene upon her causing grievous burn injury on her person. 

Shout being raised by her the neighbouring people came there and rushed her 

to Mangaldai Civil Hospital for medical treatment. On the basis of the FIR 

lodged by the informant Mir Hussain Ahmed Kalaigaon P.S. case No. 52/13 was 

registered. Police held usual investigation and at the conclusion of the 

investigation submitted charge-sheet against the accused person for the 

offences punishable u/S 448/354/326/307 IPC.  

 

3.  The learned Chief Judicial Magistrate, Udalguri committed the case to 

the court of Sessions Judge, Udalguri. Upon hearing both sides and perusal of 

materials on record, the learned Sessions Judge by order dated 20.7.13 framed 

charge against the accused for the offence punishable u/S 448/354/326/307 

IPC and charge was read over and explained to the accused person to which 

he pleaded not guilty and claimed to be tried. The case was subsequently 

transferred to the court of Assistant Sessions Judge, Udalguri for disposal. 

 

4.  The prosecution in order to bring home the charge against the accused 

examined eight witnesses including the medical officer and the investigating 

police officer. At the closure of the prosecution evidence accused was 

examined u/S 313 Cr.P.C., wherein he denied to have committed the alleged 

crime. However he did not adduce any defence evidence.   

 

5.  The learned trial judge at the conclusion of the trial found the 

accused/appellant guilty and convicted him u/S 448/354/326 IPC and 

sentenced him as mentioned hereinabove.  

 

6.  Being highly aggrieved and dissatisfied with the impugned judgment 

and order aforementioned, the accused/appellant preferred this appeal 

contending that the learned trial Judge failed to appreciate the evidence on 

record in its proper perspective, that the independent witnesses did not 

support the prosecution case and the version of the PWs is consistent with the 

innocence of the accused/appellant,  that the learned trial Judge ought to have 

held that  the prosecution miserably failed to prove  its case, etc.  It is 



 3 

submitted that the impugned judgment and order are liable to be set aside and 

the accused person is entitled to get acquittal.  

 

7.  I have heard argument advanced by learned counsel of the parties and 

perused the case record.  

 

8.  The prosecution examined the victim, Ashmina Begum  as PW-7. She 

has deposed that on 20.4.13 the accused person had entered into her house  

late in the night when no one else was present. She stated that accused 

wanted to have sex with her by force. She resisted the effort of the accused 

when he poured Kerosene on her body and put her on fire. She sustained burn 

injury on her neck and chest. On her raising shout her uncle Kabir Ali and aunt 

Hasina Begum came to the place of occurrence and they informed her husband 

about the occurrence. She was rushed  to Mangaldai Civil Hospital for 

treatment. It is in the evidence of this witness that she was under treatment at 

Mangaldai Civil Hospital for more than 15 days. Thereafter, she was taken to 

GMCH and she was under treatment there for about 15 days.  

 In her cross-examination this witness stated that her husband is a 

driver by profession and on that night at about 8 PM he went out after having 

dinner. They stay in a rented room and it is single room which was used for 

cooking as well as for staying. She further stated that at the time of occurrence 

she was sleeping in the room. PW.7 stated that they were using Kerosene for 

cooking purpose and for lighting lamp. A lamp was burning  in the room when 

she went to bed. She stated that there were other tenants living near her room 

and some of other tenants  were not present on that night. This witness 

denied the defence suggestion that the accused did not enter into her house 

and that fire caught on her person from the burning lamp.  

 

 

 

9. PW6 is Khabir Ali. He is the maternal uncle of victim Ashmina Begum 

(PW.7). He deposed that on receiving telephonic information from one Sirajul 

Hoque he rushed to the place of occurrence  and found the victim  in an 

injured condition lying on the floor of her house. He noticed burn injury caused 
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by fire on the person of the victim. This witness took the victim to  the hospital 

for treatment. He came to know from the victim that on that night at around 9 

PM while she was in asleep accused called him whereupon she opened the 

door. Then the accused took her  outside and made effort to have sexual 

intercourse with her. She opposed such act of the accused whereupon accused 

took her back to the room and poured Kerosene on her person and set fire on 

her.  

 In his cross-examination  PW.6 has stated that  the victim told him that 

she had opened the door while the accused knocked  the door.  

 

10. PW5, Md. Mir Hussain is the informant of this case. He is the husband 

of the victim (PW7). It is revealed in his evidence that on getting information 

about the occurrence over phone he came home and accompanied other 

relatives to the hospital where his wife was admitted. He came to his home 

after the incident was over. He lodged the FIR marked Ext.2.  

 In his cross-examination  he admitted that he did not see the 

occurrence.  

 

11. PW.2 is Md. Wahidur Rahman. He stated that on hearing hulla he came 

out and saw that one neighbour  was trying to put out the fire by pouring 

water on the victim. This witness was declared hostile by the prosecution and 

he was confronted with his earlier statement made before the I.O. during 

investigation.  

 

12. PW.3, Abdul Karim  deposed that on hearing hulla he came to the place 

of occurrence and saw the victim on fire and some people were busy in put out 

the fire. He further deposed that he heard from the others that the girl had put 

herself on fire.  

 

13. PW.4 Nakimuddin Ahmed  stated that he has not seen the occurrence. 

At that stage of his examination the prosecution declared the witness hostile 

and he was confronted with his earlier statement made before the police u/S 

161 CrPC.  
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14. Prosecution examined Dr. Phanindra Choudhury as PW1. He examined 

the victim Mrs. Ashmina Begum, W/O- Md. Mafijuddin Ahmed, aged about 18 

years in reference to Kalaigaon P.S. case No.52/13 at Mangaldai Civil Hospital. 

On examination he  found about 25 % burn injury on her chest and neck. The 

doctor opined the injury to be grievous and caused by fire.  

 In his cross-examination this witness clarified that he received the 

police requisition on 27.4.13.  

 

15. PW.8 is the I.O. of this case. He deposed that he recorded the 

statement of PWs 2 and 4 during investigation.  

 

16. From the evidence on record as discussed above, it emerges that the 

victim (PW7) is the prime witness in this case. At the moment of the 

occurrence  the victim was alone at her home. It emerges from her evidence 

that it was at around 9 PM while her husband was not at home accused called 

her from outside her room and on his calling she opened the door. It is in her 

evidence that accused took her outside the room and made effort  to have 

sexual intercourse with her. On such conduct of the accused she raised 

objection  whereupon accused pushed her inside the room and poured 

Kerosene on her person and set her on fire. It is in the evidence of PW6, who 

is the maternal uncle of the victim woman, on getting information about the 

occurrence over phone he rushed to the place of occurrence and found the 

victim lying in the floor with burn injury caused by fire. PW6 immediately took 

the victim woman to Mangaldai Civil Hospital  for treatment. He came to know 

from the victim that the accused person at the material time came to the 

house of the victim and wanted to have sexual intercourse with her. But on her 

refusal to do so, accused poured Kerosene on her person and set her on fire. 

PW2 and 4 were declared hostile by the prosecution since they did not support 

the prosecution case. PW3 came to the place of occurrence on hearing hulla 

and found some people  gathered there who were trying to put out the fire. 

His evidence is silent as to who caused burn injury by fire on the person of the 

victim woman. It is revealed in his evidence that he heard from others that the 

victim girl had put herself on fire. This part of evidence of PW3 who has heard 

from others is hearsay in nature.  
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17. Now coming to the evidence of the informant (PW5) who is the 

husband of the victim it is found that at the material time he was not available 

at his home. On getting information about the occurrence over phone he came 

back to his home. From the evidence on record it does not appear that PW5 

came to the place of occurrence  immediately after  the occurrence and it 

appears that considerable time already elapsed prior to reaching his home. It is 

evident from the evidence of PWs that PW5 was not present at the place of 

occurrence at the material time. It is evident that he tried to add something 

new material in his evidence. But such evidence cannot safely be believed in 

view of the evidence  of PW.7 and 6 who were present at the material period 

of the occurrence at the place of occurrence. The evidence of PW5 is found to 

be hearsay in nature and no value can be attached to the statement of PW5. 

There is nothing in the evidence of PW.6 and PW7 that the PW5 arrived at the 

scene soon after the occurrence.  

 

18. It is not disputed by the defence that the victim woman sustained burn 

injury caused by fire. The victim suffered 25% bourn injury as opined by the 

Medical Officer (PW1).  

 

19. In his statement recorded u/S 313 CrPC  accused denied to have 

committed the alleged crime. But in reply to question recorded under Section 

313 (1)(b) CrPC he claimed that one Noor Hussain was the real culprit and that 

Noor Hussain absconded after the incident.  

 

20. The argument of the defence counsel  that the sustaining of injury  by 

the victim woman was accidental in nature, as because, the door to the room 

of the victim was locked from inside. But on the contrary the accused in his 

313 CrPC statement categorically stated that the real culprit was Noor Hussain 

who absconded after the occurrence and the accused was not involved in the 

crime. Learned counsel for the appellant pointed out contradictory statement 

of PW.6 and 7 and argued that the variation in the evidence of above two 

witnesses creates doubt as to the truthfulness of their version. It is pointed out 

that while PW7 stated that she was in asleep when the accused entered the 

room, PW6 stated that the accused knocked the door and it was the PW7 who 
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woke up and opened the door. From the evidence it is found that the PW6 was 

not present when the incident took place and he came afterwards on getting 

information about the occurrence. The eye witness account of PW7 is that the 

accused entered into room at the material time and committed the alleged 

crime. When the victim (PW7) clearly identified the accused person to have 

committed the crime, minor variation in her evidence in relation to the other 

evidence cannot make her evidence disbelievable. Such variation pointed out 

by the learned counsel for the appellant is found to be trifling in nature and is 

not fatal to the case of the prosecution.  

 

21. I find nothing to disbelieve the ocular evidence of PW.7. There is 

nothing in the evidence to indicate that the PW7 is inimical to the accused 

person. It is very unlikely that the injured will spare the actual assailant in 

order to falsely implicate some one else.  

 

22. In the case of Akhtar Vs State of Uttaranchal reported in (2009)13 SCC 

722, the Supreme Court has held that trial courts must give greater evidentiary 

value to the deposition of an injured and unless compelling reasons exists, his 

statement should not be disbelieved or discarded.  

 

23. There is no suggestion by the defence that there was enmity or even 

strained relation between the victim and the accused person giving raise to 

implicate the accused falsely. The evidence  of PW7  who suffered 25% burn 

injury, found to be trustworthy and believable and she  appears to have 

deposed as to what had happened. Her evidence could not be shattered on 

any material particular. PW6, who came to the place of occurrence immediately 

after the incident took the victim (PW7) to Mangaldai Civil Hospital and he was 

informed about the occurrence by the PW.7. PW6 also made it clear that the 

victim sustained burn injury caused by fire. He came to know from the victim 

immediately after the occurrence  that it was none but the accused poured 

Kerosene upon her and set her on fire. That the victim sustained burn injury by 

fire finds support in the medical evidence of PW.1. Undue importance should 

not be given to omissions, variations and discrepancies which do not  go to the 

heart of the matter and shake the basic version of the prosecution witness. 
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Vijay @ Chinee Vs State of MP reported in (2010)8 SCC 191 and Bhajan Singh 

Vs State of Hariyana reported in AIR 2011 SC 2552.  

 

24. Learned counsel for the appellant raised another point that FIR was 

lodged belatedly after 6 days of the occurrence and as such the case of the 

prosecution cannot safely be believed and it is also submitted that Noor 

Hussain is the most important witness in this case since he had disappeared 

after the incident. In his 313 CrPC statement accused indicated that Noor 

Hussain is the real culprit  and committed the crime.  

 

25. It is found from the medical evidence that the victim sustained 25% 

burn injury which is grievous in nature. In the FIR it is explained that as the 

informant was busy in the treatment of the victim the lodging of the FIR was 

delayed. The explanation offered in the FIR as regards delay in lodging the FIR 

is found to be satisfactory. It is quite natural that the informant was busy in 

treatment of his wife (victim) who sustained 25% burn injury.  

 

26. From the case record, it is revealed that summon was issued to Noor 

Hussain for  his examination. Summons to said Noor Hussain returned 

unserved indicating that the witness left that locality. When the ocular 

evidence of the victim fully supported the case of the prosecution, and her 

evidence could not be dislodged by the defence on any material point during 

her cross-examination and her evidence found be believable, non-examination 

of Noor Hussain is of no consequence.  

   

27.  In view of the above evidence, it is abundantly clear that the 

prosecution has proved beyond all reasonable doubt that the accused person 

entered into the house of the victim, caused grievous hurt to her causing burn 

injury and outraged the modesty of the victim. The learned court below rightly 

found the accused/appellant guilty of the offence punishable u/S.448/354/326 

IPC which requires no interference in this appeal and accordingly, the 

conviction and sentence recorded by the learned court below are upheld.  
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28.  In the result, the appeal is dismissed affirming the impugned judgment 

and order.  

 

29.  The accused/appellant is directed to surrender before the court below 

to serve out the sentence.  

 

30.  This appeal stands disposed of on contest.  

 

31.   Send down the LCR with a copy of this judgment.  

 

32. Given under my hand and the seal of this court on this the 23rd   day of 

May/2016.  

 

 

Dictated and corrected by me     Sessions Judge,  
            Udalguri.  
       

           Sessions Judge,  
               Udalguri. 
 


